dial statutes. In the most common form of damage action, a taxpayer who contends that state or local taxes have been collected from him in contravention of the fourteenth amendment brings a section 1983 suit6 in federal court for damages against the tax collector in his official or individual capacity, 7 or, in some cases, against the governmental unit itself." The taxpayer may institute suit even before paying the allegedly unlawful taxes if he has been injured as statutory remedy is not an exclusive one, a taxpayer may still bring a refund suit based on a common-law right. See, e.g., District of Columbia v. Brady, 288 F.2d 108, 110 (D.C. Cir. 1960) . See also Texas & Pac. Ry. v. Abilene Cotton Oil Co., 204 U.S. 426 (1907) .
42 U.S. C. § 1983 (1976) (creating federal cause of action against persons who, under color of state law, deprive another of "rights, privileges, or immunities secured by the Constitution and laws"). For examples of section 1983 tax-related damage actions, see Fulton Mkt. Cold Storage Co. v. Cullerton, 582 F.2d 1071 (7th Cir. 1978 ), cert. denied, 99 S. Ct. 1033 (1979 Bland v. McHann, 463 F.2d 21 (5th Cir. 1972 ), cert. denied, 410 U.S. 966 (1973 Evangelical Catholic Communion, Inc. v. Thgmas, 373 F. Supp. 1342 (D. Vt. 1973 , aff 'd mem., 493 F.2d 1397 'd mem., 493 F.2d (2d Cir. 1974 .
1 A damage suit against a state official in his official capacity may be regarded as a suit against the state and thus barred by the eleventh amendment, which provides that the "Judicial power of the United States shall not be construed to extend to any suit in law or equity . . . against one of the United States by Citizens of another State." U.S. CONST. amend. XI. See Edelman v. Jordan, 415 U.S. 651 (1974) . The amendment does'not, however, preclude suits for money damages against state officers in their personal capacities "so long as the judgment will not operate on its face to force a recovery directly from the state treasury." Developments in the Law-Section 1983 and Federalism, 90 HARv. L. REv. 1133 , 1196 (footnote omitted) [hereinafter cited as Developments] . See, e.g., Edelman v. Jordan, 415 U.S. 651, 664-71 (1974) ; Scheuer v. Rhodes, 416 U. S. 232, 237-38 (1974) . At least one court has suggested that when the state indemnifies the officer, the eleventh amendment should bar the suit. Hallmark Clinic v. North Carolina Dep't of Human Resources, 380 F. Supp. 1153 Supp. , 1159 Supp. & n.12, 1160 Supp. (E.D.N.C. 1974 (three-judge court) . But see Tribe, Intergovernmental Immunities in Litigation, Taxation, and Regulation: Separation of Powers Issues in Controversies About Federalism, 89 HARv. L. REv. 682, 686 n.25 (1976) .
8 Most suits against the state, or suits that will require payment of funds from the state treasury, will be barred by the eleventh amendment. The Supreme Court has interpreted the amendment, contrary to its literal meaning, to bar suits brought against a state by its own citizens. Hans v. Louisiana, 134 U.S. 1 (1890). The Court has also held, apparently contrary to the jurisdictional nature of the eleventh amendment bar, that a state may be sued in federal court if it consents to the suit. See id. at 21 (Harlan, J., concurring); Clark v. Barnard, 108 U.S. 436, 447 (1883) . Moreover, a state may be sued under a federal statute if there is a "clear statement" of Congress's intent to make the state amenable to suit. See Employees of Dep't of Pub. Health & Welfare v. Department of Pub. Health & Welfare, 411 U.S. 279, 284-87 (1973) . A state also need not consent to suit when Congress has acted pursuant to its enforcement power under the fourteenth amendment. See Fitzpatrick v. Bitzer, 427 U.S. 445, 456 (1976) (state sovereignty principle embodied in eleventh amendment limited by enforcement provision of fourteenth amendment). But there must still be the "threshold fact of congressional authorization" for such suits. Id. at 452 (quoting Edelman v. Jordan, 415 U.S. 651, 672 (1974) ). The Court has stated, however, that in passing the Act that is now section 1983, Congress.did not intend to include states within the class of defendants reached by the statute. Quern v. Jordan, 99 S. Ct. 1139 Ct. , 1144 Ct. -47 (1979 (dictum) . Thus, a state may be sued for' damages under section 1983 only with its consent. a result of his nonpayment 9 or the government's attempted collectiono of the taxes. Although the result of such damage actions is not an injunction against collection of the disputed taxes, the outcome often turns on a determination of the lawfulness of the assessment. "
The federal courts are divided over whether, and under what circumstances, the Tax Injunction Act should be construed to deprive plaintiffs of a federal forum for damage actions against state and local taxing authorities. The courts have often relied on the form of the action-whether it is brought under a generally applicable remedial statute or a specific refund authorization-to determine the applicability of the Tax Injunction Act. Thus, in the relatively small number of cases involving state-law refund claims, the courts have consistently found the Tax Injunction Act inapplicable. 2 But most courts have reached the opposite result with respect to refund-type damage actions. 3 This comment proposes an alternative approach to the Tax Injunction Act. After examining the Act's legislative history and the development of its application by the courts, the comment argues for an impact approach to actions for monetary judgment. This approach to section 1341 will effectuate the dominant congressional objective underlying the statute by imposing a jurisdictional bar to those actions that disrupt the continuity of state and local tax collection.
The eleventh amendment's bar does not extend to political subdivisions of the state. Lincoln County v. Luning, 133 U.S. 529, 530 (1890). Until recently, however, plaintiffs could not bring section 1983 suits against counties or municipalities because of the Supreme Court's holding that municipalities were not "persons" for purposes of section 1983. Monroe v. Pape, 365 U.S. 167 (1961). The Court recently reversed this portion of Monroe in Monell v. Department of Social Servs., 436 U.S. 658 (1978), thus allowing section 1983 suits against municipalities, or other political subdivisions of the state, for damages directly or indirectly caused by the municipality. Id. at 690-91. 9 For example, a taxpayer's failure to pay property taxes may result in a tax lien on the property, the consequences of which may be a reduced selling price for-or inability to even sell-the property, or an inability to borrow against the property.
IC See, e.g The courts have also cited two specific policy considerations, set forth in the Senate Judiciary Committee Report on the Act of 1937,18 that prompted Congress to create the tax-injunction bar. First, Congress acted out of a desire to eliminate the perceived discrimination against state citizens who did not share the ability of foreign corporations to obtain prospective relief from unlawful state and local taxes in federal court. Second, Congress feared that use of diversity jurisdiction by foreign corporations to enjoin collection of taxes would seriously disrupt the fiscal stability of state and local governments.' 9 Although the courts have generally regarded the congressional purposes behind the Act of 1937 as obvious, 2 a close examination of the legislative history suggests that the Act reflected a more complex legislative intent. Attorney General's action as a state officer was stripped of its official character by the unconstitutionality of the law that he was attempting to enforce. Ex parte Young thus opened the federal courts to attacks on unconstitutional action of state officials by plaintiffs seeking injunctive relief and "brought about a major shift in the actual distribution of power between states and nation."
Response to

'
The Ex parte Young decision probably accounts for the willingness of Congress to enact legislation such as the Tax Injunction Act, but it cannot serve as the sole explanation for the enactment. The scope of the Act of 1937 was in some respects narrower and in others broader than the decision in Ex parte Young. It did not completely obliterate the legacy of that decision in the context of tax-injunction suits against states; it created only a conditional bar to such suits. If the plaintiff could not obtain a "plain, speedy, and efficient remedy" in the state courts, the Act allowed an action to be brought in a federal forum. 2 2 The Act also barred all suits "to enjoin, suspend, or restrain the assessment, levy, or collection of any tax imposed by or pursuant to the laws of any State.
1 23 As a result, it reached suits against counties and municipalities as well as those against state officials, since local taxes are imposed under state law. 24 County and municipal officials had never enjoyed eleventh amendment protection. 5 The broad sweep of the Act therefore effected more than a simple reestablishment of eleventh amendment protection afforded states prior to Ex parte Young. Finally, section 1341 foreclosed a class of federal suits against state officials that long prior to Ex parte Young had been outside the eleventh amendment bar: actions to enjoin state tax officials from collecting taxes imposed in contravention of the Constitution or of state statutory or common law, if the taxpayer had no adequate remedy at law. 26 Although section 1341 applies to suits brought under the rationale of Ex parte Young, its scope contradicts any general assertion that Congress intended the Act of 1937 simply to minimize the effects of that decision.
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HART & WECHSLER, supra note 3, at 965. 2 Act of 1937 , ch. 726, 50 Stat. 738 (current version at 28 U.S.C. § 1341 most conspicuous aspect of that history: "Congress' apparent concern to limit the ability of foreign corporations to use the diversity jurisdiction"-" to seek injunctions against state taxes in the federal courts. Such diversity suits troubled Congress in part because of the discrimination between state citizens and foreign corporations. Both the House and Senate committee reports noted "the highly unfair picture . . . of the citizen of the State being required to pay first and then litigate," while those plaintiffs who could meet the federal jurisdictional requirements could withhold payment of part or all of the taxes during the period of litigation." 8 Although obviously of concern to Congress, the problem of discrimination posed by diverse plaintiffs suing in federal court to enjoin state tax collection also fails to account for the expansive language of the Act, which by its terms is equally applicable to suits brought under diversity or federal question jurisdiction. The paradigm of the latter variety is the Ex parte Young-type suit discussed above. If discrimination against in-state plaintiffs was the principal concern of the congressional draftsmen, the Act as finally conceived was overbroad.
Disruption of State and Local Tax Collection.
A congressional purpose that better explains the scope of the Tax Injunction Act's conditional denial of federal jurisdiction can be identified in the general federal policy of noninterference with state taxing procedures. 29 Concern about the effects of federal court interference with 1' This effect was mitigated somewhat by the federal equity requirement that a taxpayer suing to enjoin a state tax must first pay that part of the tax conceded to be due. See 1 C. BATES, supra note 26, § 546, at 554. But in practice this rule meant that plaintiffs who could otherwise satisfy the federal jurisdiction requirement needed only to "pay what they choose and withhold the balance during the period of litigation." S. REP. No. 1035 , 75th Cong., 1st Sess. 2 (1937 .
State-law procedural requirements for challenging state or local taxes did not affect suits in federal court since at the time the Tax Injunction Act was enacted, Supreme Court doctrine stated that federal equity jurisdiction could neither be expanded nor contracted by state law. Mason v. United States, 260 U.S. 545, 557 (1923) . The following year, however, the Supreme Court decided Erie R. R. v. Tompkins, 304 U.S. 64 (1938) . Erie held that in suits brought in diversity, the federal courts were bound to apply state decisional law as well as to follow state statutes. Id. at 78. By its terms, the Erie decision did away with "federal general common law." Id. The question arises in the context of tax-injunction suits whether a federal court of equity, in a diversity suit, is limited to granting relief that would be available in state court. 
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cerns raised by federal courts entertaining challenges to state taxes were important, Congress was more acutely concerned with the practical impact such suits could have on the financial stability of state and local governments. 39 What may have prompted Congress to act, despite the limitations on federal equity jurisdiction already recognized by the courts, was the narrow construction given by the federal courts to "adequate" remedies at law 4 " and their resulting failure to cut back sufficiently on tax-injunction suits. 4 ' The rationale of the Tax Injunction Act-preservation of the fiscal integrity of state and local governments-is broader than the particular problems engendered by the Ex parte Young doctrine or the "discriminatory" effect of foreign corporations' use of diversity jurisdiction to avoid paying their taxes. Congress sought to prevent those suits in federal court that would have a disruptive impact on the processes of state and local revenue collection. An awareness of this principle is crucial in reaching a conclusion about the applicability of the Act to damage actions. A perception that Congress was merely responding to Ex parte Young or to diversity suits invites a focus on the form of an action-whether injunctive or otherwise, brought under diversity or federal question jurisdiction-rather than its impact, in order to determine whether it falls within the prohibition of section 1341. Such a formalistic approach does not comport with the policy underlying the statute.
B. The Causes of Action Congress Intended Section 1341 to Govern
The legislative history does not clearly indicate which actions Congress intended the Act to reach. Whether Congress intended the phrase "suits to enjoin, suspend, or restrain" to include only actions seeking injunctive relief or to encompass instead all suitsequitable and legal-that might "restrain" or impair state or local efforts to assess and collect taxes is an unresolved question.1 2 The 
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discussions in the legislative history refer explicitly only to injunctive actions." The absence of any reference to declaratory judgment or damage actions, however, may be attributed to the absence of such suits in the case law at the time of enactment of the Tax Injunction Act. 44 The federal court practice of that era did not demonstrate the potential of such suits for contesting the validity of state or local taxes prior to payment. 5 Declaratory judgments were available, but few people were familiar with them; damage suits under section 198346 or related civil rights statutes 4 7 were not brought because of the restrictive judicial constructions of those statutes. 8 It seems likely that the legislators believed they were barring all suits that might be brought against taxing officials or a taxing body to contest the validity of a tax prior to its assessment and collection. 4 " The House Report" on the legislation was entitled "Suits Relating to Collection of State Taxes," suggesting that the House Committee on the Judiciary envisioned the Act as removing all actions interfering with collection efforts, although the Committee was probably laboring under the misconception that injunctions constituted the entire universe of such suits. 
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The University of Chicago Law Review of the Johnson Act 5 -the Act after which the Act of 1937 was modeled and which bars "suits to enjoin, suspend or restrain" state rate orders-reflects, in large part, the same concerns that motivated enactment of the Tax Injunction Act.1 3 That legislative history similarly speaks of withdrawing "completely from the district courts of the United States all jurisdiction in suits relating to orders of State administrative boards or commissions affecting rates chargeable by public utilities," 4 not just foreclosing juiisdiction with respect to injunctive actions.
The legislative history of the Tax Injunction Act does not, however, demonstrate a congressional intention to remove from the federal courts all suits involving state or local tax administration, but only those that permitted the taxpayer to adjudicate the lawfulness of a levy prior to payment. The Senate Report suggests that statelaw refund suits would not be subjected to the jurisdictional bar of the Act. 5 A congressional legal brief on the legislation reproduced in the House Report" stated in part: The district courts shall not enjoin, suspend or restrain the operation of, or compliance with, any order affecting rates chargeable by a public utility and made by a State administrative agency or a rate-making body of a State political subdivision, where:
(1) Jurisdiction is based solely on diversity of citizenship or repugnance of the order to the Federal Constitution; and, (4) The judicial application of section 1341 to actions seeking injunctive or declaratory relief has been varied. Although the courts have conscientiously wielded the jurisdictional bar against injunctions, 5 " they have applied the Act to declaratory judgments much less consistently. When confronted with prayers for declaratory relief from state or local taxes, the federal courts have instead frequently applied the doctrine of judicial abstention. Despite-the facial disparity between the courts' treatment of these two types of equitable actions, the rationales underlying the decisions reflect a common, consistent policy, which provides a basis for defining the contours of section 1341's applicability to actions for monetary judgment.
A. Injunctions
Since the phrase "enjoin, suspend or restrain" on its face encompasses injunctions against state or local tax collection, the federal courts have had relatively little difficulty applying section 1341 to injunctive actions. Not all tax-related injunctions directly enjoin the tax itself, however: an injunction may indirectly or incidentally restrain the collection of a tax. Several of the cases applying section 1341 have determined the applicability of the section by examining the extent of the restraint likely to result from the requested injunction . 0 If the injunction would interfere with the enforcement mecha--Cf. Act of Mar. 2, 1867, ch. 169, § 10, 14 Stat. 475 (current version at 26 U.S.C. § 7421(a) (1976)) (providing in part that "no suit for the purpose of restraining the assessment or collection of any [federal] tax shall be maintained in any court"). The Supreme Court found the "manifest purpose" of the provision was "to permit the United States to assess and collect taxes alleged to be due without judicial intervention, and to require that the legal right to a disputed sum be determined in a suit for a refund. 
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The University of Chicago Law Review nism of the tax, 6 ' the courts have found such relief "within the spirit and purpose of the statute." 62 The courts have also applied a functional approach to the Act in holding that section 1341 does not bar all federal injunctive interference with state or local taxation, but only that which actually "restrains" collection of the tax. 3 In Uargrave v. McKinney, 6 " for example, a plaintiff attacked as unconstitutional a Florida statute that cut off state funds to any county that imposed a property tax for educational purposes over a certain limit. The majority of a divided Fifth Circuit panel characterized the action as one seeking to order the collection and distribution of county taxes. 5 The majority, citing the legislative history of the Tax Injunction Act, found the suit to be outside of the jurisdictional bar of section 1341.61 The court reasoned that since the plaintiff sought to compel the collection of the tax, and not to "enjoin, suspend or restrain" its collection, the court would not frustrate the statutory policy of "protect [ing] Cir. 1975) . The court in Wells construed the term "collection" in section 1341 narrowly. The plaintiff, an indigent, sought an injunction to prevent the enforcement of a section of the Vermont Motor Vehicle Purchase and Use Tax statute, under which the state had revoked his license for failure to pay the tax. The Second Circuit panel held the action outside the bar of section 1341 because the term "collection" in the statute was meant to include "methods similar to assessment and levy . . . that would produce money or other property directly, rather than indirectly through a more general use of coercive power." Id. at 77 (citations omitted).
, The plaintiffs in Great Lakes had unsuccessfully brought an action in federal district court for a declaration that the Louisiana Unemployment Insurance Tax was unconstitutional as applied to the plaintiffs and their employees. 70 The Supreme Court, addressing neither the constitutionality of the state levy nor the applicability of the Tax Injunction Act, held that the district court should never have reached the merits: the court should have exercised its equitable power to abstain from entertaining the suit. The Court stated 1193 (footnote omitted). The court, citing the legislative history of the Act, asserted that Congress did not intend to bar the federal courts from hearing suits that would swell the state coffers. Id. at 1193 n.15; cf. Griffin v. County School Bd., 377 U.S. 218, 233 (1964) (court may require local authorities to exercise tax power to implement school desegregation) (dictum).
" In Morrison-Knudsen Co. v. State Bd. of Equalization, 35 F. Supp. 553 (D. Wyo. 1940), the court held that the Act posed no barrier to the plaintiffs request for declaratory relief against state taxes. In reaching this conclusion, the court noted that the Declaratory Judgments Act of 1934, ch. 512, 48 Stat. 955 , as amended by Act of Aug. 30, 1935, ch. 829, § 405, 49 Stat. 1027 (current version of Declaratory Judgments Act at 28 U.S.C. § § 2201-2202 (1976)), prohibited declaratory relief against federal taxes, but was silent with respect to declaratory judgments against state taxes. In Collier Advertising Serv., Inc. v. City of New York, 32 F. Supp. 870 (S.D.N.Y. 1940) , however, the district court held that declaratory relief was within the ambit of the Act of 1937. The court observed that the Act does not distinguish between causes of action or forms of relief. "It would be disingenuous," the court said, "to deny that a declaration of the plaintiffs claimed rights in this action would secure any other result than to enjoin, suspend and restrain." Id. at 872. For a discussion of these cases, see E. BORCHARD 
The University of Chicago Law Review as a general principle that federal courts should decline to exercise jurisdiction over actions seeking declarations of the unlawfulness of state or local taxes when state remedies are adequate." In so doing, the Court skirted the issue of the applicability of the Tax Injunction Act. Instead, Chief Justice Stone relied on the Court's earlier decision in Matthews v. Rodgers 72 for the notion that "sound discretion" requires federal courts to refrain from prospective interference witfr the processes of state and local taxation. The Great Lakes Court quoted the following Matthews dictum:
The scrupulous regard for the rightful independence of state governments which should at all times actuate the federal courts, and a proper reluctance to interfere by injunction with their fiscal operations, require that such relief should be denied in every case where the asserted federal right may be preserved without it.
3
The court reasoned that declaratory judgments, because they are equitable causes of action, should be subject to the Matthews abstention doctrine. 7 Despite the failure of the Great Lakes Court to reach the statutory question, 7 and its reliance instead on an abstention doctrine, the decision is instructive. The Court isolated what it thought motivated Congress to enact the jurisdictional bar of section 1341: a concern about the impact of federal interference on state revenue collection. 76 The Court, in declining to decide whether the Tax Injunction Act barred such actions, noted that the Act refers only to suits "to enjoin, suspend, or restrain the assessment, levy, or collection of any tax" imposed pursuant to state statute. Although the declaratory-judgment procedure does not have the same coercive effect as an injunction, the Court said that it "may in every practi- The Great Lakes abstention doctrine spared later courts the need to consider the applicability of the Act to declaratory-judgment actions. 8 Despite the availability of that doctrine, however, many courts have held that such suits fall within the jurisdictional bar of section 1341. Some courts have interpreted the Great Lakes decision as holding that the jurisdictional bar-rather than an abstention doctrine-applies to declaratory judgments. 9 Most of the other courts invoking section 1341 have merely concluded, without analysis or discussion, that the statute applies." 0 The tendency among the lower courts to adopt this broader view of section 134181 can perhaps be explained by the language of the Court's opinion in Great Lakes. The Court's statement that the Act of 1937 "was predicated upon the desirability of freeing, from interference by the federal courts, state procedures which authorize litigation challenging a tax only after the tax has been paid" 82 makes it difficult to adopt the narrow view that the Act was directed only at injunctive actions, rather than at all actions that have a disruptive impact on state tax collection. 
II. ACTIONS FOR MONETARY JUDGMENT
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The University of Chicago Law Review paid, 84 and section 1983 actions seeking damages for some injury other than the actual payment of taxes. Judicial application of section 1341 to these three forms of monetary-judgment action has been inconsistent, largely because of the different postures in which the suits arise. As a result, the decisions only vaguely delineate the limits of section 1341's applicability.
A. Refund Actions
The courts have sometimes failed to distinguish state-law refund suits from damage actions that seek as part or all of the requested relief the return of taxes paid. 8 Refund-type damage actions brought against a public official or a political subdivision of the state must, however, be distinguished from state-law refund suits in several respects. First, state-law remedies entitle taxpayers to the return of taxes that were unlawfully exacted; damage actions assert that the taxpayer has suffered injury as a result of an unlawful levy and that he should be compensated, in part, through return of the amount of taxes paid. Second, the state-law refund suit results in disgorgement of funds from the taxing body itself; damages awarded in a section 1983 refund-like suit may be assessed either against the taxing official 7 or, in some cases, against the governmental body. 8 The procedural postures differ significantly as well. State-law suits may be brought in federal court-save for any bar section 1341 might present-only under diversity jurisdiction or, if they are under the same operative facts as a federal claim, under the court's pendent jurisdiction." Damage actions, however, are usually predicated on section 1983 and thus can be brought under the jurisdictional grant of section 1343 (3) 
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The courts have not always been clear in explaining the relationship between section 1341 and these two forms of refund action. The legislative history of section 1341 demonstrates that Congress did not envision application of the statute to state-law refund suits.
9 2 Only in a few instances have such suits been brought in federal court, 93 but the courts have consistently found that section 1341 was no bar to the suits." These decisions have not relied on the legislative history, however, and have failed to provide any reasons for concluding that the statute does not apply. Moreover, although state-law refund suits are analytically distinguishable from refundtype damage suits, several decisions have cited the state-law cases for the proposition that section 1341 is inapplicable to refund-type damage actions. 5 The leading case cited by most courts as holding that section 1341 does apply to refund-type damage actions is the Fifth Circuit's decision in Bland v. McHann 6 In Bland, the taxpayers sued municipal officials for an injunction and damages under section 1983. They sought damages in the form of taxes already paid, and an injunction to prevent the officials from continuing their allegedly unconstitutional tax assessments. The court addressed two questions: whether section 1341 governed actions brought under section 1983 and, if so, whether it applied to a refund action. The court quickly rejected the plaintiffs' claim that section 1983 actions were immune from section 134111 and focused its attention on the status of the refund claim under section 1341. The court initially observed that the statutory language, on its face, offers a "compelling" argument that section 1341 does not preclude refund actions. But the court noted that it had "already held § 1341 applicable to bar relief under a complaint which sought a refund as well as anticipatory relief." 8 Since the earlier holding did not ex- § 79-2005 (1977) . These statutes control in diversity suits pursuant to the Rules of Decision Act, 28 U.S.C. § 1652 (1976) .
32 See text and notes at notes 55-57 supra. ,3 Among the cases reported are those cited at note 12 supra. See also Southland Mall, Inc. v. Garner, 293 F. Supp. 1370 (W.D. Tenn. 1968 ), affl'd, 455 F.2d 887 (6th Cir. 1972 
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plain why the refund action was barred, the court did not rely on it exclusively. " [E] ven apart from the statute," the court said, "sound judicial policy precludes consideration of the action "59
Turning to the Supreme Court's decision in First National Bank v. Board of County Commissioners,1' the Fifth Circuit reasoned that that case "clearly would leave taxpayers to their state remedy, if it is plain, adequate and complete." 101 But the court's reliance on that pre-section 1341 decision is puzzling. The plaintiff in First National Bank had sued in federal district court for a refund of Colorado property taxes that allegedly were unconstitutionally imposed; the action was, however, a state-law refund suit, and not one for damages. The Supreme Court, affirming the district court's dismissal of the action, held that the plaintiff's failure to exhaust the administrative remedies provided by state statute constituted grounds for dismissal. ' The argument that First National Bank "alone would seem to effectively preclude the action here for a refund if the state remedy is adequate" 1 3 seems unfounded. The First National Bank decision dictates exhaustion of administrative remedies, not exhaustion of all adequate state legal remedies, as Bland held.104
The court did not, however, rely exclusively on First National 538-40 (1974) . Indeed, the Court in Myers even cited to First Nat'l Bank v. Board of County Comm'rs, 264 U.S. 450 (1924) , as support for an exhaustion doctrine. 303 U.S. at 51 n.9. The Supreme Court has noted that the exhaustion doctrine "is of especial force when resort is had to the federal courts to restrain the action of state officers." Natural Gas Pipeline Co. v. Slattery, 302 U.S. 300, 311 (1937) . Yet the doctrine has never been read as requiring the exhaustion of state judicial-rather than administrative-remedies. Bank for its conclusion that "sound judicial policy precludes consideration of the action." The principle of judicial restraint in state tax cases expressed in Matthews v. Rodgers, and given added force by the enactment of section 1341 and the Supreme Court's decision in Great Lakes, also influenced the court. I 5 Since refund actions are "an integral part of state tax administration,"1 ' 6 the court found that principle persuasive in requiring it to withhold relief. Especially when, as in Bland, the plaintiffs joined their refund claim with a claim for anticipatory relief barred explicitly by section 1341, the court chose to send the taxpayers to state court on both claims, rather than "bifurcate the state remedy."' 0 7
Bland is an interesting case. Although the court characterized the monetary claim in the action as a refund claim, it applied section 1341 with no apparent regard for Congress's belief that statelaw refund actions were to be outside the scope of the section.' 0 8
Bland also applied section 1341 to a legal action, thus apparently rejecting any notion that the section governs only equitable relief. But the rejection was only provisional. The court seemed to tie its application of the section to the particular situation in which a plaintiff brings a refund claim simultaneously with a claim for injunctive relief obviously barred by section 1341. Moreover, the reasoning of the court was similar to that of the Supreme Court in Great Lakes: it relied heavily upon the pre-section 1341 judicial abstention doctrine and treated the statute only tangentially. Thus, when the court concluded that " § 1341 is applicable and that the action for a refund is precluded where the state remedy is adequate,"' 0 9 its actual holding was ambiguous.
Despite its patent ambiguity and the court's heavy emphasis on the ancillary claim for injunctive relief, Bland has come to be accepted as an application of section 1341 to refund-type damage actions." ' The subsequent case law contains little analysis of the propriety of so extending the section, and the contrasting treatment of state-law refund actions is continually given short shrift. As will be seen, a more reasoned application of section 1341 is possible. 
B. Non-Refund Damage Actions
When damages sought by a taxpayer-plaintiff do not merely represent reimbursement of taxes paid, the courts have reached inconsistent results.'"' Non-refund damage actions, although not within the literal scope of the statute, may implicate the policy underlying section 1341 because of their impact on state or local tax collection. The result of such an action is not an injunction against the collection of a disputed tax, but the outcome of the suit usually turns on a determination of the lawfulness of the tax." 2 In many instances, this type of action seeks damages for injury caused even before the taxpayer has paid the allegedly unlawful tax." In Evangelical Catholic Communion, Inc. v. Thomas," 4 a Vermont district court found section 1341 applicable to a non-refundtype claim for damages. The plaintiffs contended that property owned by Evangelical Catholic Communion, Inc., one of the plaintiffs, as well as property used by the organization but owned by some of its members, should be exempt from the local property tax of Newbury, Vermont, because the properties were used for charitable purposes. Basing their action on section 1983, the plaintiffs sought an injunction preventing the further assessment of taxes on the property, refund-type damages, and additional damages of $150,000. The court invoked section 1341 and barred all relief." 5 The court, relying on Bland v. McHann,'I found that the refund element of the damages should be treated no differently than an injunction.1 7 Addressing the claim for additional damages, the court noted:
[T]he plaintiffs in this action cannot recover damages without a determination by this court that the taxation of their Newbury property was effected in violation of their constitutional rights. If we were to make such a determination, we would, in effect, be issuing a declaratory judgment regarding the consti- 'd mem., 493 F.2d 1397 'd mem., 493 F.2d (2d Cir. 1974 .
"I The alleged injury will usually be related to attempts to collect the taxes: for example, attorneys' fees and costs incurred in resisting imposition of the tax, or a cloud on the title of real property resulting from failure to pay taxes. The court, like the court in Bland, implicitly rejected any distinction for purposes of section 1341 based on the form-equitable or legal-of the action. It seemed to move beyond Bland, however, and embrace a much broader noninterference approach to section 1341: the bar applies to suits brought in federal court that would require judicial determination-explicit or implicit-of the validity of a state or local tax. Whether the damages sought are equivalent to a refund is inconsequential under the Evangelical Catholic Communion standard. Although the taxpayer in that case had paid the allegedly unlawful tax, the logic of the decision would apply as well to an action challenging taxes not yet paid, since in such a case the court would be required to adjudicate the constitutionality of the tax.
In Advertiser Co. v. Wallace,"' an Alabama district court addressed the applicability of section 1341 to a prepayment suit for injuries sustained as a result of the attempted collection of the disputed taxes. Although the taxes had not yet been paid, the plaintiff sought compensatory and punitive damages for deprivation of its first and fourteenth amendment rights through "arbitrary" assessments. 2 The district court held that section 1341 barred the plaintiff's section 1983 suit."' In reaching this conclusion, the court reasoned that the rule in refund-type cases should apply to Advertiser's cause of action because of the potential interference of such a damage suit with state tax collection. 22 The court noted that the plaintiff's suit, especially the request for punitive damages, "is designed to deter collection of the taxes now being assessed by defendants. Particularly since final assessments have not been made, the threat of an adverse monetary judgment may well cause defendants to await the outcome of this action before proceeding any further." 2:
-' Id. See Ludwin v. City of Cambridge, 592 F.2d 606, 610 (1st Cir. 1979) (determining liability of tax officials would require "ascertaining the correctness of the assessment").
" 446 F. Supp. 677 (M.D. Ala. 1978). "' The two newspapers owned by the plaintiff had published criticisms of Governor Wallace's administration. The suit alleged that the state officials had arbitrarily imposed sales and lease tax assessments, and were attempting to collect the increased tax assessments to punish the plaintiff for the criticisms. Id. at 678.
"' Id. at 679.
", Id. at 679-80.
12 Id. at 680.
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In addition, the court noted that entertaining a claim for "punitive and unspecified compensatory damages" would undermine the federal judicial policy of hearing only those cases in which the court can afford "complete relief." ' 124 In this case, if the plaintiff were forced to pay some of the taxes before final disposition of the case, any refund-type damage claim for such taxes would be barred by Bland's interpretation of section 1341.125
Advertiser Co., like Evangelical Catholic Communion, goes well beyond the refund focus of Bland. The court adopted the broadest conceivable impact test for determining the applicability of section 1341: where federal relief might restrain future collection of a state or local tax, section 1341 bars the exercise of federal jurisdiction. The standard is close to that embraced by the court in Evangelical Catholic Communion, which concluded that section 1341 bars federal adjudication of a section 1983 suit that would require a determination of the validity of the imposition of the tax. It is likely that the Evangelical Catholic Communion court would have applied the same test to the suit in Advertiser Co., and thus would have reached the same result as the Alabama court did by applying its "restraining impact" standard. Conversely, the Advertiser Co. standard would most likely bar a postpayment damage suit such as that in Evangelical Catholic Communion because the state or local government might be deterred from enforcing its tax before the outcome of the pending action, for fear of incurring further damage suits by other taxpayers.
The Cal. 1971 ), affd, 494 F.2d 364 (9th Cir. 1974 , which held that section 1341 bars an "ancillary" refund claim along with an injunctive claim. What the Mandel court labeled as a refund claim was presumably a refund-type damage claim brought, along with the injunctive claim, under section 1983. The court used the term "ancillary" not in its jurisdictional sense, but rather to denote the relative insignificance of the monetary claim in relation to the injunctive one. In Bland v. McHann, 463 F.2d 21 (5th Cir. 1972 ), cert. denied, 410 U.S. 966 (1973 , see text and notes at notes 96-110 supra, Judge Gewin also referred to the refund claim as an ancillary one. 463 F.2d at 27. It is arguable that the holdings of Mandel and Bland should be limited to refundtype damage claims that are brought in conjunction with and ancillary to claims for injunctive relief. [46:736
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had overassessed the value of its property for purposes of a real property tax. Although the taxpayer had obtained refunds under state statutes for all but one of the years in question,' 7 it sought as part of the section 1983 suit compensatory damages of $60,000 plus the expenses incurred in seeking the refunds in state court, injuries to the business resulting from the overassessments, and punitive damages. 1 2 Judge Sharp's opinion for the court first examined the legislative history of section 1341, reaching the conventional conclusion that the policies underlying the statute were concerned with discrimination between citizens and foreign corporations' 2 and with disruption of state and local taxing processes. 3 0 The court then noted that although the legislative history of section 1341 only spoke of injunctions, several courts had extended the jurisdictional bar to declaratory actions because of "the policy considerations and congressional intent of section 1341."'I' Concluding that only federal equitable relief was within the ambit of section 1341, the court stated that the statutory language, legislative history, and case law all indicated the "primary evil" the statute was designed to prevent was relief that would disrupt state or local taxing processes.
3 2 Moreover, an injunction or declaratory judgment issued by a federal court "would not only undermine and jeopardize a state's ability to collect its revenue but would also seriously damage the delicate balance inherent in our federalistic system of government."I" The court concluded that a damage suit did not implicate such concerns. Thus, the court found controlling significance in the legal, rather than equitable, nature of the relief sought and permitted the plaintiff's section 1983 damage action despite section 1341.
The limits of the Fulton Market approach are unclear. Although it isolated two policy considerations underlying section 1341-discrimination and interference with state tax collection-the court concentrated solely on the interference aspect. By excluding damage actions from the scope of section 1341, the Sev-enth Circuit adopted a much narrower approach to the statute than the standards set forth in Bland, Evangelical Catholic Communion, and Advertiser Co. The Fulton Market court's conclusion that the noninterference objective would not be furthered by applying section 1341 to damage -actions seems sound when the taxes have already been paid. 1 3 4 In such cases, the state or focal government, has the disputed revenues at its disposal, and the federal suit creates no disruption of the continuity of revenue collection. If the taxes have not been paid, however, the soundness of the conclusion is far less certain, since, as Advertiser Co. pointed out, the effect of a judgment in such a case is often indistinguishable from that of a declaratory judgment or an injunction.
The judicial treatment of tax-related damage actions is in a state of flux; the recent flurry of such suits has engendered widely varied judicial responses. The precise rationales of the cases are inconsistent; with the notable exception of Fulton Market, they have generally rejected the narrow view of section 1341 as directed only at equitable actions. The task for the courts is to forge a theoretical and functional approach to section 1341 that may easily and' consistently be applied to all forms of action challenging state or local tax collection.
IV. AN IMPACT APPROACH TO SECTION 1341
The judicial interpretation of the scope of section 1341 has exhibited a continuing development away from a rigid formalistic approach to the statute toward a more flexible impact approach. In cases seeking injunctive relief, this approach has led courts to apply the statute more narrowly than its liberal language when the effect of an injunction would be to augment rather than restrict state or local tax collection and expansively when the requested relief would not directly enjoin a tax, but would indirectly disrupt its collection. In actions requesting declaratory judgments against such taxes, many courts, supported by the Great Lakes dictum, have found that the Tax Injunction Act's policy of avoiding interference with state and local tax collection mandates application of section 1341. The courts that have analyzed the issue have justified this expansive reading of the statutory language by noting that the impact of a "4 The test in Evangelical Catholic Communion, see text and notes at notes 115-118 supra, on the other hand, appears to sweep more broadly than Congress ever intended. Since state-law refund suits involve adjudication of the validity of the challenged tax, by the court's reasoning, such suits would be conditionally barred in federal court by section 1341-a result that is at odds with the legislative intent. See text and notes at notes 55-57 supra.
[46:736 declaratory judgment is indistinguishable from that of an injunction. The cases concerning actions for monetary judgment test the extent to which section 1341 should be construed to implement its policy of noninterference. Although no consistent theory of section 1341 can explain the results in the various actions for monetary relief, the cases do generally evidence an impact-oriented approach to the statute that rejects any distinctions between equitable and legal relief. That such an impact approach will emerge as the accepted method of determining the applicability of section 1341 seems inevitable from the developing case law.
A principled and workable impact test must be based upon a firm understanding of the policy concerns that motivated the enacting Congress. The body of case law construing section 1341 in the context of damage actions has not consistently demonstrated such an understanding. The courts' failure to elaborate clearly and consistently the contours of an impact approach prevents the effective application of section 1341. A test more consonant with the legislative objective underlying the Tax Injunction Act would provide that actions for money damages related to the imposition of state or local taxes are barred by section 1341 if the damages are attributable to the attempted collection of a currently owed tax and if judgment for the plaintiff would require judicial determination of the validity of the tax.
Although this proposed test departs from the refund focus of Bland, it would effectuate the congressional purpose evidenced in the legislative history of section 1341. Congress, in enacting the Act of 1937, was not concerned with all federal interference with state and local taxation, but only with taxpayers litigating the validity of their taxes prior to payment. 3 5 The consequence of avoiding the states' pay-before-you-litigate procedures was disruption of the continuity of their tax collection, and in many cases injury to their fiscal integrity. An injunction obtained in federal court is almost certain to cause such disruption. As the Great Lakes Court concluded, declaratory judgments would be likely to produce the same practical impact. Not all actions for monetary judgment, however, produce such a disruptive impact. Indeed, in most instances-and always with state-law refund suits and refund-type damage actions-the taxes have been collected, and consequently the continuity of tax collection will not be interrupted. 3 ' But when the taxes '"I S. REP. No. 1035, 75th Cong., 1st Sess. 1-2 (1937). ,3, Although the action is not barred in federal court by section 1341, the court may still decline to exercise jurisdiction under the doctrine of judicial abstention. See generally Note, have not been collected, and entertainment of a tax-related damage action would require a judicial determination of the validity of the tax, 3 1 the implicit adjudication of the tax's validity would be indistinguishable from a declaratory judgment.
Defining the impact test narrowly to comport with the "continuity" objective appears to entail at least one difficulty. A multiplicity of actions might ensue from applying section 1341 to claims for injunctive relief, but not to all claims seeking legal relief.1 3 Treating legal claims differently from injunctive ones may result in a bifurcation of remedies: a plaintiff might be able to bring his claim for a refund in the federal courts, yet have his injunctive claim, even though part of the same action, precluded by section 1341. A broader impact test could avoid such multiplicity of actions by expanding section 1341's applicability to all legal actions. But the uniformity and judicial economy of such a broad test could be achieved only at the cost of disregarding the legislative intent. 1 3 9 The gain would, moreover, be small. Since many state tax procedures make it difficult or impossible to obtain injunctive relief from a tax in state court,"' federal court consideration of a refund or refund-type damage action will not, in most cases, result in a multiplicity of actions.
A countervailing consideration to applying section 1341 broadly to all damage actions is the potentially debilitating impact such an application could have on the effectiveness of section 1983 in the context of state and local taxation. Section 1983 was intended to facilitate the redress of constitutional deprivations by providing access to the more objective federal forum.' But the courts have consistently held that section 1341 bars section 1983 suits seeking injunctions against state or local taxes. 407 U.S. at 242-43. Although section 2283, unlike section 1341, specifies exceptions to its bar on suits to enjoin state judicial proceedings, the analogy between the two jurisdictional limitations is stronger than the statutory language suggests. The predecessor to the current anti-injunction statute existed for over 150 years without any statutory exceptions. See Mitchum v. Foster, 407 U.S. at 231-32. Yet, the courts found exceptions where necessary "if the import and purpose of other Acts of Congress were to be given their intended scope." Id. at 234-35 (citing cases). Such an exception to section 1341 could seemingly be found in light of section 1983's purpose of protecting federal rights from deprivation at the hends of state and local officials. In state fiscal matters, the state courts could be deemed particularly suspect in ensuring vindication of federal rights. The Court recently declined to address a district court's entertainment, notwithstanding section 1341, of a constitutional challenge to a state tax brought under the civil rights jurisdictional provision, 28 U.S.C. § 1343(3) (1976 REv. 1551 REv. (1960 . The extent to which a state court entertaining a section 1983 action would be compelled to grant the same relief as a federal court and the extent to which state procedural requirements can limit such an action are uncertain. See C. WRIGHT, supra note 3, § 45, at 193-96; cf. Sullivan v. Little Hunting Park, Inc., 396 U.S. 229, 238 (1969) ("federal remedy for the protection of a federal right [section 1982 ] is available in the state court, if that court is empowered to grant injunctive relief generally").
That state courts have concurrent jurisdiction over section 1983 claims does not undermine the policies that prompted enactment of the Tax Injunction Act. First, disruption of state or local taxing processes by a section 1983 suit in state court may be mitigated by recover in state court is likely to be more difficult' 4 5 and the amount of recovery may be smaller than in the more congenial federal forum. 16 Because the legislative policy underlying section 1341 requires an impact approach that encompasses damage as well as injunctive actions, it would be incongruous to create an exception from section 1341 for section 1983 damage actions only. Courts nevertheless should be reluctant to construe section 1341's jurisdictional bar broadly when it impinges on the section 1983 cause of action. This reluctance would not be dispositive when damages are sought bef6re taxes have been paid, for an adjudication of the action would implicate section 1341's policies by interfering with state tax collection. The reluctance to bar civil rights actions is most appropriate when refund-type damage actions are at issue. Such actions are on the periphery of the Tax Injunction Act policies. Their close similarity to state-law refund actions, which Congress did not intend section 1341 to prevent, renders application of the section suspect from the outset. That such actions are not subject to the same restraints as state-law refund suits, particularly exhaustion of administrative remedies, and may be prosecuted against tax officials in their personal capacities does make such damage actions somewhat more intrusive on state tax administration. But an exhaustion requirement could be applied without adopting section 1341's complete bar. "7 Moreover, making officials personally liable for civil rights limitations on the form of relief available (for example, denial of interest or attorneys' fees) and restrictive procedural requirements (such as a provision for payment of taxes prior to suit challenging their collection). In particular, to the extent that pay-first-sue-later rules limit state-court section 1983 actions, such suits will have less of a chilling effect and less of an impact on the state's fiscal stability than a suit in federal court. Section 1983 was enacted in part because Congress feared that state courts might not redress adequately deprivations of constitutional rights by state officials. To argue that the impact of a section 1983 action brought in state court is the same as one brought in federal court seems to contradict that legislative history. Second, nothing in the legislative history of section 1341 suggests that it was to be limited to those actions that could be brought in federal but not state court. Even in those cases in which a state court will entertain a suit that restrains, hinders, or even enjoins a state tax, federalism concerns militate against federal jurisdiction over such suits. State courts are more likely to be sensitive to the peculiar needs of the state treasury and to adjudicate challenges to state taxes accordingly. Judicial interference with matters as crucial to the integrity of the state as taxation is appropriately imposed by state, rather than federal courts.
"I See Mitchum v. Foster, 407 U.S. 225, 240-42 (1972) (section 1983 enacted in response to concern that state courts would not adequately enforce rights under fourteenth amendment).
"I In particular, interest on tax payments refunded and attorneys' fees may not be available in state courts. See, e.g., Fulton Mkt. Cold Storage Co. v. Cullerton, 582 F.2d 1071 , 1080 (7th Cir. 1978 ), cert. denied, 99 S. Ct. 1033 (1979 .
"I See Note, supra note 102, at 305-09.
violations is squarely within the purpose of section 1983.48 Any attenuated and hypothetical impact such personal liability might have on state tax administration is not so close to the core of section 1341's policy as to justify a restriction of section 1983. Application of the test to actions for monetary judgment would not require searching analyses by federal judges. A judge need only ascertain whether the disputed taxes have been paid and whether relief would require a judicial determination of the validity of the impositions. Application of this narrow impact test in Bland and Evangelical Catholic Communion would have resulted in the courts holding section 1341 inapplicable to those refund-type damage claims. The claim for additional damages in Evangelical Catholic Communion was similarly outside the scope of section 1341, since it presumably sought redress for injuries attributable to taxes that had already been paid. The instances in which this impact approach will require application of section 1341 are very limited. One case in which the result would have been unchanged under the proposed test is Advertiser Co. Damages in that case were sought for the attempted collection of taxes. For the district court to have entertained that action would have required a determination of the validity of the disputed taxes prior to their payment-exactly what the framers of section 1341 wanted to avoid.
The proposed impact test will only infrequently require an application of section 1341 to actions for monetary judgment: it is rare that damages sought are attributable to a tax imposition prior to its collection or payment. Adoption of the test will in most instances produce the same result-finding section 1341 inapplicable-that would obtain if the section were narrowly construed as inapplicable to all legal actions. But the few instances in which section 1341 will apply are the most important: those claims that destroy the vitality of the Act by permitting implicit judicial determinations of the validity of a tax prior to its payment.
CONCLUSION
The legislative history of section 1341 reflects a congressional intent to protect the continuity of state and local tax collection from disruptive interference by suits in federal courts. For this congressional objective to be fully realized, the statute should be read as governing both equitable and legal actions when their adjudication could interfere with the processes of state or local taxation. The "I See Monroe v. Pape, 365 U.S. 167, 171-72 (1961); Developments, supra note 7, at 1154. cases construing section 1341, which have frequently focused on the impact rather than the form of the action, underscore this broad reading of the statute. In several instances, courts confronted with requests for tax-related injunctions have looked beyond the form of the action to ascertain what the impact of the injunction would be. And in Great Lakes Dredge & Dock Co. v . Huffman, the Supreme Court cited the policy behind section 1341 as requiring the federal courts to abstain from granting declaratory relief from state taxes if state remedies were adequate to give relief to aggrieved taxpayers. Many l6wer courts subsequently adopted this rationale in applying section 1341 to declaratory judgment actions.
The judicial treatment of the growing number of state and local tax-related actions for monetary judgments brought in the federal courts reflects the impact orientation of the injunction and declaratory-judgment cases. A majority of the courts have applied section 1341 to damage actions because of the impact such actions have on state tax administration. Many courts, however, have gone too far. The emerging impact approach for actions seeking monetary judgment requires further refinement and modification. A principled impact approach must have as its foundation a goal of nondisruption of the continuity of state and local tax collection. Rather than barring all federal interference with state and local tax collection, a result the legislative history strongly suggests Congress did not intend, a narrower impact approach would result in applying section 1341 only to those damage actions that disrupt the continuity of revenue collection by requiring a determination of the tax's validity prior to payment. Adoption of such an approach to actions seeking monetary relief would thus ensure the consistent application of section 1341, regardless of the form of an action, and the furtherance of the congressional objectives underlying the section. 
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